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STATEMENT OP QUESTION PRESENTED 


The question is whether appellee, after having been ulti¬ 
mately found by the court and jury to have unduly influenced 
the testatrix in the execution of the first codicil, can enforce a 
forfeiture (under “in terrorem” clauses contained in the first 
and second codicils) of appellant’s share in the testatrix’ 
estate because of appellant’s having contested in good faith 
and with probable cause the first codicil and portions of the 
second codicil 
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foe the District of Columbia Circuit 


No. 11,121 


Edith B. Sullivan, Appellant, 

v. 

Mary A. Bond, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellant is appealing from the judgment entered on the 
20th day of April, 1951 (Jt. App. 13) overruling and dis¬ 
missing exceptions (Jt. App. 11) to the Second and Final 
Account of appellee as executrix and from the judgment en¬ 
tered on the 9th day of May, 1951 (Record 16) approving 
said second and final account, together constituting a final 
judgment below. 

The District Court had jurisdiction under Sections 11-501, 
11-503, and 11-504, in addition to Section 19-312 of the Dis¬ 
trict of Columbia Code, 1940 Edition, and the cause below 
bore Administration No. 63,172. 

This Court has jurisdiction to review the final judgment 
aforesaid under Title 28, Section 1291 of the United States 
Code. 
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STATEMENT OF CASE 

Shortly after the death of the testatrix, Rachel R. Bond, 
three instruments were offered for probate by appellee, viz., 
a will dated April 5, 1937 (Jt. App. 1), a codicil dated Janu¬ 
ary 23, 1942 (Jt. App. 3), and a second codicil dated Decem¬ 
ber 14,1943 (Jt. App. 6). 

The will was never contested by appellant. The first codi¬ 
cil was executed nearly five years later, when the testatrix was 
nearly eighty-one years of age. The second codicil was exe¬ 
cuted, when the testatrix was nearly eighty-three years of age. 

The first codicil contained, in substance, the following pro¬ 
visions: 

(a) It revoked the residuary trust covering practically 
the entire estate, under which appellant was one of three 
trustees, and under which she was to receive a one-fourth 
share of the full residue, substituting instead a trust with 
appellee as sole trustee under which appellant was to 
receive the income only from a greatly reduced, if not 
non-existent, one-fourth share. 

(b) It revoked the appointment of appellant as one 
of three executors and substituted appellee as sole execu¬ 
trix. 

(c) It contained the admittedly untrue statement that 
appellant and her brother had caused the testatrix a year’s 
probate proceedings. 

(d) It provided that an amount equal to the total 
amount of the cost of the probate proceedings, the Fed¬ 
eral Estate Taxes, the District of Columbia Inheritance 
Taxes, and the other fees and expenses of the testatrix’ 
deceased husband’s estate should be deducted from the 
trusts set up for appellant and her brother and then be 
added to appellee’s share. 

(e) It provided that the same expenses and taxes con¬ 
nected with the testatrix’ estate should be deducted from 
the trusts set up for appellant and her brother and added 
to appellee’s share. 

(f) It provided that any and all gifts made by the 
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testatrix during her lifetime to appellee should not be 
questioned by appellant or appellant’s brother. 

(g) It provided that if appellant or her brother “shall 
fide any legal proceedings of any kind whatsoever against 
my daughter Mary A. Bond, or cause her any difficulty 
in the probate of this will or codicil or contest this will 
or codicil in any way and the same is declared valid, then 
in that event, I give corpus and interest of the one so 
doing or if both so do, the corpus and interest of both 
trusts in fee simple to my daughter Mary A. Bond or to 
my grandchildren as herebefore set forth if my daughter 
Mary A. Bond should predecease me.” 

The second codicil contained, in substance, the following 
provisions: 

(a) It purported to “ratify and confirm the will and 
first codicil in every respect save so far as any part of 
the said will and first codicil are inconsistent with this 
codicil.” 

(b) It enlarged a bequest made under the will to ap¬ 
pellee of all testatrix’ jewelry and personal effects, ex¬ 
cepting cash in bank, to also include “any and all of my 
furniture, household effects and personal property wher¬ 
ever situate.” 

(c) It substituted a devise of a house to each of testa¬ 
trix’ three children and three grandchildren in place of 
cash bequests to the three grandchildren which were orig¬ 
inally provided in the will. 

(d) It made a cash bequest of $300.00 to testatrix’ 
great grandchild, to be used to supplement his education. 

(e) It provided that “In the event that any provision 
of my last will and testament, first codicil and this codicil, 
is contested by any of the parties mentioned therein or 
herein, the portion or portions of the estate to which 
such party or parties would be entitled shall be disposed 
of in the same manner as though their name or names 
had not been mentioned therein or herein.” 

Appellant contested the whole of the first codicil and the 
portions of the second codicil other than the devises of real 
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estate and the S300.00 bequest to testatrix’ great grandchild, 
the grounds of the contest being the fraud, deceit and undue 
influence exercised upon the testatrix by appellee. The 
contest was brought in good faith and with probable cause. 

After considerable deliberation, the jury returned a verdict 
finding that appellee had obtained or procured the execution 
of the first codicil by undue influence exercised upon the testa¬ 
trix by appellee (Jt. App. 8), but finding no fraud, deceit or 
undue influence as to the portions of the second codicil at¬ 
tacked. The Court then entered an order recognizing the find¬ 
ing of the jury as to undue influence affecting the first codicil 
but admitting to probate the will and both codicils, “it ap¬ 
pearing that the second codicil aforesaid was a ratification, 
an affirmation and a republication of the orginal will of Rachel 
R. Bond, dated April 5, 1937, and said first codicil, dated Jan¬ 
uary 23,1942.” (Jt. App. 9.) 

In her Second and Final Account as executrix, appellee 
having narrowly avoided complete defeat by means of an un¬ 
realistic technicality, claimed for herself the accrued rents 
from the real estate devised to appellant under the second 
codicil as also appellant’s one-fourth net distribution of the 
residue (Jt. App. 11), on the theory that appellant by her 
contest had forfeited them. 

Appellant timely filed exceptions (Jt. App. 11) to said Sec¬ 
ond and Final Account, which, after a hearing, were over¬ 
ruled by the Court which stated that it was satisfied as to 
the good faith and probable cause of appellant, but felt that 
it was bound by the decision in Barry v. American Security 
and Trust Company , 77 U. S. App. D. C. 351, 135 F 2d 470, 
to enforce the forfeiture (Jt. App. 19). The said account was 
approved by the Court (Record 16) and this appeal followed. 


STATEMENT OF POINTS 

1. The Court erred in failing and refusing to rule that a 
forfeiture of appellant’s share in this estate should not be 
enforced. 



5 


2. The Court erred in ruling that the case of Barry v. Ameri¬ 
can Security and Trust Company, 77 U. S. App. D. C. 351, is 
controlling in the facts of this case. 

3. The Court erred in failing to rule that the appellee by 
reason of her misconduct in unduly influencing the testatrix 
in the execution of the first codicil was barred from enforcing 
the forfeiture of appellant’s share of this estate. 

4. The Court erred in failing to rule that the “no-contest” 
clause contained in the alleged codicil dated January 23, 1942, 
was revoked by the inconsistent “no-contest” clause contained 
in the alleged second codicil dated December 14, 1943. 

5. The Court erred in failing to rule that the “no-contest” 
clause contained in the alleged codicil dated December 14, 
1943, was unenforceable for lack of an effective gift over. 

6. The Court erred in refusing to sustain appellant’s excep¬ 
tions to the Second and Final Account. 

SUMMARY OF ARGUMENT 

I. A forfeiture clause has never been enforced by any court 
in favor of the person who has been actually and finally found 
guilty of undue influence over the testatrix in the execution 
of a disputed testamentary instrument. 

II. Even where the contestant fails in his proof of undue in¬ 
fluence or other ground of contest, the modem and proper 
rule is that a forfeiture of the contestant’s interest will not 
be enforced if the contest was brought in good faith and with 
probable cause. 

ARGUMENT 

L Forfeiture Under Facts of This Case 
Completely Unprecedented 

It is submitted that this appeal can and should be decided 
in favor of appellant upon this first subdivision of the argu¬ 
ment without the necessity of considering the second. 
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Counsel has found no case, and asserts that none exists, 
in any jurisdiction, in which a forfeiture has been enforced in 
favor of the very person who has been actually and ultimately 
found by the Court and jury to have exerted undue influence 
over the testatrix in obtaining the execution of a disputed 
testamentary instrument. 

To enforce such a forfeiture in favor of such a person would 
offend all sense of justice, equity and morality! 


n. The Modern Doctrine, Supported by the Weight of Author¬ 
ity, Refuses to Enforce a “No-Contest” Provision Even 
Where the Contestant Fails in His Proof of Undue In¬ 
fluence or Other Ground of Contest, Provided the Con¬ 
testant Acts in Good Faith and With Probable Cause. 

A. Probable Cause Rule Supported by Weight of Authority. 

The majority of the courts which have had the question 
presented for decision now uphold the liberal and practical 
doctrine that a “no-contest” or “m terrorem” provision in a 
will will not be enforced where there is good faith and probable 
cause for the contest. This is known as the “probable cause 
rule,” as distinguished from the minority “strict rule” of for¬ 
feiture. 

The leading case on the question is Re Cocklin’s Estate , 
236 Iowa 98, 17 N.W. 2d 129, in which the Supreme Court 
of Iowa, after a careful review of the authorities, had the 
forthright courage to overrule its own decision made some 
years previously in the case of Moran v. Moran , 144 Iowa 
451, 123 N.W. 202. The Moran Case had held that a condi¬ 
tion against attacking a will was valid without regard to the 
cause or ground of contest. The Cocklin Case, in upholding 
the probable cause rule, stated: 

“* * * we are convinced that the trend of judicial deci¬ 
sion during the last twenty-five years has been definitely 
and decisively in support of Judge Evans’ dissenting 
opinion and in opposition to our majority opinion in 
Moran v. Moran, supra. A majority of this court, as now 
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constituted, is of the opinion that this trend is in the 
interest of good policy.” * * * “We now hold that such 
condition will not be enforced against one who contests 
the will in good faith and for probable cause.” (17 N.W. 
2d 129, 135). 

This holding was subsequently approved by the Supreme 
Court of Iowa in Jensen v. Nelson , 236 Iowa 569, 19 N.W. 2d 
596. 

The Supreme Court of Florida adopted the probable cause 
rule in the recent cases of Wells v. Menu, 158 Fla. 288, 28 
Southern 2d 881, and Porter v. Baynard, 158 Fla. 294, 28 
Southern 2d 890 (certiorari denied sub. nom. Union Trust 
Company v. Genau, 91 L. Ed. 1289). In Wells v. Menn (de¬ 
cided July 26,1946 and further hearing denied March 4,1947) 
the Court refused to enforce a forfeiture provision in a will 
where there was no limitation over to another person in the 
event of a contest by a legatee, saying: 

“* * * it is well settled that a forfeiture provision does 
not become effective when a beneficiary in good faith and 
for probable cause, questions the validity of the will. 
They (persons challenging bona fides of the will) were 
beneficiaries under the will of July 8 and the will of 
August 23 and to a much larger extent under the former 
will than under the latter, which was produced under 
highly questionable circumstances that were ample to 
relieve them from the penalty of the forfeiture provi¬ 
sion.” (158 Fla. 228, 235-6). 

In Porter v. Baynard , supra, (decided October 11, 1946, re¬ 
hearing denied November 21, 1946), the court refused to en¬ 
force such a provision even where there was a limitation over 
to other persons. The Court said: 

“The latest text books and general trend of holdings by 
courts of other jurisdictions are that conditions in a will 
prohibiting a contest are void on the ground of public 
policy. Simes on Law of Future Interests, VoL 2, p. 522, 
par. 609. The filing of a bill of complaint seeking a con¬ 
struction of a will by the courts is not a contest of the 
will nor does the filing of a caveat violate such a condi- 
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tion. Where the contest of a will is made in good faith 
and for probable cause it is not a contest—the theory 
of such a conclusion being that the testator could not 
have intended to prevent a beneficiary from having his 
doubtful rights judicially determined. Thompson on 
Construction of Wills, pp. 676-678, par. 533.” 

“Courts cannot know whether a will good on its face 
was made in comformity to statutory requirements or 
contra to the decisions of the State where executed until 
all the material facts are placed before the Court. If 
beneficiaries are forced to remain silent, under penalty 
of forfeiture, the courts will be prevented from ascertain¬ 
ing the truth—thus the devolution of property will be 
had in a manner contrary to law.” (158 Fla. 294, 307-8.) 

The Court of Appeals of Ohio has indicated in Moskowitz 
v. Federman, 72 Ohio App. 149, 51 N.E. 2d 48, its disapproval 
of the strict forfeiture rule as follows: 

“Suffice it to say that the more modern doctrine seems 
to be that public policy, probable cause, good faith, and 
a variety of other matters, should be considered in con¬ 
nection with the facts of each particular case examined, 
and that hard and fast rules cannot be pronounced and 
made applicable to all cases.” (Decided April 21, 1943.) 

The Supreme Court of Wisconsin, in In re Kerman’s Witt, 
188 Wis. 163, 205 N.W. 1001, has unanswerably demonstrated 
the logic of the liberal probable cause rule. In that case the 
lower court had held a legacy forfeited by a contest upon prob¬ 
able cause and in good faith, but the Supreme Court reversed, 
saying: 

“Is it not against public policy to permit one person to 
deprive another from asserting his rights in court? And 
especially so before it is ascertained that the prohibition 
against contest is in fact that of the testator and not 
that of one exercising undue influence over him, or that 
he was mentally competent to make it? That was the 
inquiry in this case when the will was presented for pro¬ 
bate. It is claimed that the testatrix was not mentally 
competent to make the will True, such claim was nega¬ 
tive after the judicial inquiry, but the claim might have 
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been well founded. We deem that it is contrary to the 
public policy of our state to require a litigant to forfeit 
a substantial sum in case he is not successful in the prose¬ 
cution in court of a bona fide claim of right and this is 

especially so as to the probate of a will.” 

\ 

“How jealously public policy guards full access to the 
courts ordained to administer justice in the respective 
matter involved is exemplified in the ruling of our Su¬ 
preme Federal Court holding void legislative enactments 
of states excluding foreign corporations from the federal 
courts as a condition upon doing business within the 
state. Tenal v. Burke , 257 U. S. 529, 42 S. Ct. 188, 66 
L. Ed. 352, 21 A.L.R. 186, and cases cited.” 

“From the foregoing we deem that it is the public 
policy of our state that our probate courts should be open 
to all litigants who have probable cause to have their 
claims adjudicated upon without the incurring of severe 
penalties; that a sound public policy dictates that the 
truth of a disputable chum shall be ascertained as the 
law provides; that, since courts are instituted to ad¬ 
minister justice within the state, there should be no 
penalties attached to the performance of that function.” 
(205 N.W. 1001, 1006-7.) 

The proper rule and the reasons for it were well stated in 
South Norwalk Trust Co. v. St. John , 92 Conn. 168, 101 AtL 
961, Ann. Cas. 1918E: 

“Courts cannot know whether a will, good on its face, 
was made in conformity to statutory regulations, whether 
the testator was of sound mind, and whether the will 
was the product of undue influence, unless these matters 
are presented in court; and those only who have an in¬ 
terest in the will, will have the disposition to lay the 
facts before the court. If they are forced to remain silent, 
upon penalty of forfeiture of a legacy or devise given 
them by the will, the court will be prevented by the com¬ 
mand of the testator from ascertaining the truth; and 
the devolution of property will be had in a manner against 
both statutory and common law. Courts exist to ascer¬ 
tain the truth and to apply the law to it in any given 
situation; and a right of devolution which enables a 
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testator to shut the door of truth and prevent the ob¬ 
servance of the law, is a mistaken public policy.” * * * 

“The effect of broadly interpreting a forfeiture clause as 
barring all contests on penalty of forfeiture, whether 
made on probable cause or not, will furnish those who 
would profit by a will procured by undue influence, or 
made by one lacking testamentary capacity, with a help¬ 
ful cover for their wrongful designs.” # * * “Schouler 
on Wills (5th Ed., Vol. 1) Sec. 605, states his view on 
this subject thus: ‘To exclude all contests of the probate 
on reasonable ground that the testator was insane or un¬ 
duly influenced when he made it, is to entrench fraud 
and coercion more securely; and public policy should 
not concede that a legatee, no matter what ground of 
litigation existed, must forfeit his legacy if the will is 
finally admitted.’ ” (92 Conn. 168, 176-8.) 

The Supreme Court of Pennsylvania early had occasion to 
consider the question in Re Friend , 209 Pa. 442, 58 AtL 853, 
68 L.R.A. 447, where the will provided for a forfeiture with 
a gift over upon contest, saying: 

“The better rule, however, seems to us to be that the 
penalty of forfeiture of the gift or devise ought not to 
be imposed when it clearly appears that the contest to 
have the will set aside was justified under the circum¬ 
stances, and was not the mere vexatious act of a disap¬ 
pointed child or next of kin.” * * * “If, as a matter of 
fact, undue influence is successfully exerted over one 
about to execute a will, that same influence will have 
written into it a clause which will make sure its dis¬ 
position of the alleged testator’s property. He who will 
take advantage of his power to unduly influence another 
in the execution of a will will artfully have a care to 
have inserted in it a clause to shut off all inquiry as to 
the influence which really made the will; * * * .” (209 
Pa. 442, 444-5.) 

Perhaps the strongest arguments for the probable cause rule 
and against the strict rule are contained in In Re Estate of 
Mary J. Lynn, 31 Pittsburgh L. J. 258: 
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“Cloture is obviously a ready instrument of fraud; and 
has in all probability been as often used for that, as for 
legitimate purposes. Experience has shown that the 
strongest, much more easily weaker, men, may be made 
the victims of fraudlent practices, and the clause may 
be used as a shield to prevent investigation. The very 
denial of the rights of contest is an assumption of in¬ 
fallibility which is itself evidence of weakness.” * * * 
“Circumstances of imposition, undue influence, or actual 
fraud may appear which will make it the duty of parties, 
in the interest of justice, aside from any pecuniary in¬ 
terest to invoke the aids of courts.” * * * “The sugges¬ 
tion that the exercise of a legal right may work forfeiture 
is inconsistent with every theory of the administration 
of justice.” (31 Pittsburgh L. J. 258, 259.) 

The Supreme Court of Oregon showed no hesitancy, when 
the question was presented to it in the case of Wadsworth v. 
Brigham , 125 Oregon 428, 259 P. 299, 266 P. 875, in saying: 

“We are of the opinion that as applied to this case or 
as to any case where the prosecution of the suit is in good 
faith, such a provision is void as against public policy.” 
(125 Ore. 428,446.) 

The court in that case mentioned with approval the case of 
In re Keenan's WUl, supra. 

See also the following cases in which Tennessee, South 
Carolina, Texas, West Virginia, North Carolina and Washing¬ 
ton have either adopted or indicated a willingness to adopt the 
probable cause rule: 

Tate v. Camp, 145 Tenn. 135, 245 S. W. 839, 26 AJLR. 
755 (1922). 

Rouse v. Branch, 91 S. C. Ill, 74 SJE. 133. 

Mallet v. Smith (South Carolina), 6 Richardson’s Eq. 
12, 60 Am. Dec. 106 (1853). 

First M. E. Church South v. Anderson (Ct. of Civ. Apps. 

—Texas) 110 S.W. 2d 1177 (1937). 

Calvery et al. v. Calvery et al., 122 Tex. 204, 55 S.W. 2d 
527. 

Dutterer v. Logan, 103 W. Va. 216,137 SJE. 1, 52 A.L.R. 
83 (1927). 
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Whitehurst v. Gotwalt, 189 N. C. 577, 127 S. E. 582, 
(1925). 

In re Chappell's Estate, 127 Wash. 638,221 P. 336 (1923). 

B. The Case of Barry v. American Security and Trust Com¬ 

pany Analyzed. 

The case of Barry v. American Security and Trust Co., 77 
U.S. App. D.C. 351,135 F. 2d 470, is legitimate authority only 
for the proposition that a forfeiture clause in a will may be 
enforced against one who contests a will without justification. 

The Court in the Barry case was careful to state that Barry 
did not have “a scintilla of evidence to justify the allegations 
of the caveat that the will was not properly executed, that 
the testatrix did not declare it to be her last will and testa¬ 
ment in the presence of attesting witnesses, or that the wit¬ 
nesses did not sign at her request.” The Court went on to 
say: “And the same may be said of the allegations of mental 
incapacity, fraud and undue influence.” (77 U. S. App. D. C. 
351, 352.) In that case it must also be noted that a verdict 
was directed against the contestants because of the insuffi¬ 
ciency of their evidence. 

C. Case of Smithsonian Institution v. Meech and Similar Cases 

are not in Conflict With Probable Cause Rule. 

The case of Smithsonian Institution v. Meech, 169 U. S. 
398, 18 S. Ct. 396, 42 L. Ed. 793, established the proposition 
that a testator may lawfully provide that a bequest to a par¬ 
ticular legatee may be conditioned upon such legatee’s acqui¬ 
escing in a devise by the testator of certain real estate to an¬ 
other which actually or supposedly was owned by the legatee 
and not by the testator at all. The true basis for the decision 
is shown by the quotation in the opinion in the Meech Case 
from Redfield on Wills: 

“ ‘Although the testator has no legal power to dispose 
of the property of another, yet if he assumes to do so by 
his will, and such persons accepts a devise or bequest 
under the will, it will be a confirmation of such disposi- 
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tion of his own property by the testator/ ” (42 L. Ed. 
793,800.) 

The distinction between the Meech Case and a condition 
against contesting a will has been clearly brought out by a 
number of courts and legal writers who have carefully ana¬ 
lyzed the question, and who have come to the conclusion that 
the Meech case is not in conflict with the probable cause rule 
and is not authority in support of the strict rule of forfeiture. 
C. J. Evans in Moran v. Moran, supra, (dissenting opinion— 
later vindicated by the Supreme Court of Iowa in In Re Cock¬ 
lin’$ Estate, supra ) evaluated the Meech Case as follows: 

“The facts in that case were that the testator claimed 
to own certain real estate, the legal title to which rested 
in the name of his deceased wife. The will contained a 
recital of facts to the effect that the testator did own such 
property, and stating the circumstances of the purchase, 
and that the title was taken in the name of the wife in 
trust for himself, and making reference to certain affi¬ 
davits and other evidence in support of his assertion of 
title. He first executed a will making certain legacies 
therein to his wife’s relatives on ‘condition that no at¬ 
tempt be made to break the will.’ This condition was 
afterwards changed by substituting therefor the condi¬ 
tion ‘that the legatees acquiesce in this will.’ And this 
latter condition is the one that was construed by the 
Court. The Court declared a distinction between the 
latter condition and the former. It was held; in effect, 
that this latter condition was not only a condition against - 
the contest of the will, but that it called upon the legatees 
to ‘acquiesce’ in the recitals of fact contained in the wilL 
By such construction the case was put into that class of 
cases wherein the legatee is required to relinquish rights 
arising independent of the will, such as Rogers v. Law, 

* # (144 Iowa 451, 475.) 

See also 36 Michigan Law Review 1066, and the opinion of 
Associate Justice Miller in the Barry Case, approving such 
an interpretation. In Estate of Mary Regina Doemer, 63 
Washington Law Reporter 375, Mr. Justice Cox of the then 
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Supreme Court of the District of Columbia interpreted the 
Meech Case as recognizing the probable cause rule: 

“In Smithsonian Institution v. Meech, 1 Roper on 
Legacies, 2d Am. Ed. 795, is quoted with approval as 
follows, 

“ ‘When legacies are given to persons upon conditions 
not to dispute the validity of, or the dispositions in wills 
or testaments, the conditions are not in general obligatory, 
but only in terrorem. If, therefore, there exists probabihs 
causa litigandi, the non-observance of the conditions will 
not be forfeitures.' ” (63 WJLR. 375.) 

The following cases, sometimes inaccurately referred to as 
supporting the strict rule of forfeiture, involved the same fac¬ 
tual situations as the Meech Case, viz., a testator attempting 
to devise property belonging to another, and are therefore 
similarly inappropriate as authorities in support of the strict 
rule of forfeiture where there is a contest on the ground of 
fraud, undue influence or incapacity: 

Rogers v. Law, 66 U. S. 253, 17 L. Ed. 58. 

Massie v. Massie, 54 Tex. Civ. App. 617. 

Perry v. Rogers , 52 Tex. Civ. App. 594. 


D. Cooke v. Turner Not Followed by Modem English Cases. 

The early English decision of Cooke v. Turner, 14 Sim. 492, 
which was one of the principal mainstays of those supporting 
the strict rule of forfeiture, was predicated upon an admit¬ 
tedly “fictitious” statement of facts (see 15 Sim. 611, 612; 60 
Eng. Rep. 757), and has not been followed by the English 
courts in recent years. Halsbury’s Laws of England, Second 
Edition, Hailsham Edition (1940), VoL XXXIV, Sec. 214, 
p. 163, makes the statement: 

“Sudbt a condition (not to dispute the validity of a will, 
etc.), however is not construed prima facie to extend to 
cases where there is a reasonable cause for litigation 
(Powell v. Morgan (1688), 2 Vem. 90; 44 Digest 461, 
2814; Adams v. Adams, (1892) 1 Ch. 369, C.A.; 44 Digest 
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461, 2817, per Lopes and Kay LJJ., at pp. 375, 377; Re 
Williams, Williams v. Williams, (1912) 1 Ch. 399, 401; 
44 Digest 461, 2819; see also Nutt v. Burrell, (1724), 
Cas. temp. King, 1 (frivolous action, but no forfeiture); 
Wallace v. Wallace (1898), 24 V.L.R. 859, Harrison v. 
Harrison (1904). 7 O.L.R. 297).” 


In In re Williams, Williams v. Williams (1912), 1 Ch. 399, 
the court completely ignored Cooke v. Turner, supra, and 
adopted the probable cause rule of Powell v. Morgan, 2 Vem. 
90, and Adams v. Adams , 1 Ch. 369. In Wallace v. Wallace, 
(1898) 24 Victorian Law Reports 859, the court had already 
construed away the effect of Cooke v. Turner as applied to 
“a reasonable, honest action.” 


E. Unanimity of Modern Legal Writers in Favor of Probable 
Cause Rule. 

It is a most striking fact that of the numerous law review 
articles published in this country after the decision in Barry 
v. American Security and Trust Co., supra, not one such article 
has been found which favors the strict minority rule of for¬ 
feiture if the contest is brought in good faith and with prob¬ 
able cause. All those which express a preference favor the 
probable cause rule of non-enforcement of the forfeiture: 

49 Columbia Law Review 320 (March, 1949) 

47 Michigan Law Review 728 (March, 1949) 

The Alabama Lawyer, VoL 8, p. 144 (April, 1947) 

25 Boston University Law Review 152 (April, 1945) 

33 Iowa Law Review 686 (May, 1948) 

34 Minnesota Law Review 169 (Jan., 1950) 

35 Virginia Law Review 378 (April, 1949) 

49 Columbia Law Review 320, after a lengthy and pains¬ 
taking research concluded: 

“The condition is most vicious when imposed at the be¬ 
hest of one guilty of fraud or undue influence. Even 
if, in fact, it was not so imposed, that fact can be estab¬ 
lished only on judicial inquiry. There is, in any event, 
substantial public interest in preventing the probate of 
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invalid wills innocently made as well as those tainted 
with fraud, and an effective deterrent to inquiry is cause 
for concern in either case.” * * * “To increase the nor¬ 
mal risks of litigation by permitting a threat of forfeiture 
of a contestant’s interest under the will may result in the 
suppression of facts which it is in the public interest to 
have brought to light.” * # # “Whenever a will is con¬ 
tested on the ground of fraud, undue influence, testa¬ 
mentary incapacity, improper execution, forgery or sub¬ 
sequent revocation, this probable cause rule, it is sub¬ 
mitted, best serves the public interest.” (49 Columbia 
Law Review 320, 328-330.) 

The overwhelming disadvantages of the strict rule were 
pointed out in 47 Michigan Law Review 728: 

“If it is possible to unduly influence the testator in mak¬ 
ing his bequests, the same influence may result in the 
inclusion of a forfeiture provision. Furthermore, the diffi¬ 
culty of proving the necessary elements means that not 
all justifiable contests succeed * * # .” 

The Alabama Lawyer, Vol. 8., pages 144-156, contains a 
most thorough treatment of the authorities entitled “Wills— 
Probable Cause and Conditions Against Contest” which draws 
the following conclusion: 

“It is submitted that the decision of those courts which 
do not enforce the forfeiture when the contest is based 
upon probable cause have in reality adopted a compro¬ 
mise which does not effectively abandon any public in¬ 
terest concerned.” * * * 

“Moreover, where a court refuses to divest one who 
contests in good faith and for probable cause, it is safe¬ 
guarding the right of a citizen to litigate without penalty, 
it is retaining its supervision over the disposition of prop¬ 
erty by will, and it is serving notice upon those who would 
use the law of wills for fraudulent purposes that they 
cannot protect themselves by keeping out of court those 
who might expose them.” 

“Trends in Judicial Construction of Forfeiture Clauses in 
Wills,” 33 Iowa Law Review 686, has this to say: 
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“Those jurisdictions which support the strict applica¬ 
tion of the forfeiture clause seem not to have been pre¬ 
sented with a factual situation where a good faith contest 
was based on probable cause. When and if such cases 
arise in those jurisdictions, it seems quite possible that 
the courts will refuse to apply the strict forfeiture.” 

Even before the Barry Case, Professor Goddard, in his 
treatise “Forfeiture Conditions in Wills as Penalty for Con¬ 
testing Probate,” 81 Univ. of Pa. Law Review 267 (1933), 
warned of the very situation faced herein by appellant: 

“not all justifiable contests succeed. The contestant may 
fail only because proof is too difficult. While as to a par¬ 
ticular case courts must treat the judgment reached as 
settling the facts as between the parties, there is no 
reason for the law to be blind to the undoubted fact that 
for various reasons the party having the better case often 
loses and that fraud and crime infrequently do get by. 
The wrongdoer is often able to cover his tracks, or the 
party in the right is often unable to get his proofs, or 
does not have his case well presented; why in seeking a 
wise general rule should not what everyone knows be 
frankly said, viz., that juries do not always reach correct 
conclusions? All of which, and much beside, goes to the 
question whether the law should discourage the effort^ 
to prevent probate of a so-called will in a case where 
there is probable cause to believe it is not the will of 
the deceased, by compelling the only party having an 
interest to have the matter tried, or who can appear as 
a contestant in court, to do so on peril of losing every¬ 
thing given him in the will if he fails to prove his case 
to the satisfaction of the Court or jury.” 

F. Many of the Cases upon Which the Strict Rule was Origin¬ 
ally Based are Mere Dicta or have been Since Overruled. 

Of the cases often cited as substantiating the strict rule 
of forfeiture even where good faith and probable cause exist, 
many are subject to the weakness that they are pure dicta 
or have actually been overruled upon further and more ma¬ 
ture consideration. 


18 


The case of Donegan v. Wade, 70 Ala. 501 (1881), is some¬ 
times so cited although the opinion in that case discloses 
nothing to indicate that the good faith or probable cause of 
the contestant were either claimed or considered. See 8 Ala¬ 
bama Lawyer 144. 

The following cases sometimes cited in support of the strict 
rule have been specifically or impliedly overruled by later 
decisions: 

Thompson v. Gant , 14 Lea 310 (Tenn.) 

Moran v. Moran, supra. 

Bender v. Bateman , 33 Ohio App. 66, 168 N.E. 574. 

Bradford v. Bradford, 19 Ohio St. 546, 2 Am. Rep. 419. 


CONCLUSION 

t 

It is respectfully urged that the judgment appealed from 
should be reversed with instructions to the Court below that 
the forfeiture clauses contained in the first and second codicils 
are unenforceable under the facts of this case. 

Respectfully submitted, 

H. Mason Welch, 

Investment Building, 
Washington, D. C. 

Attorney for Appellant. 
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i Filed Feb 26 1944 

Will of Rachel R. Bond. 

(Caveatee’s Exhibit No. 1.) 

I, Rachel R. Bond, of the District of Columbia, do hereby 
make, publish and declare this instrument of writing as and 
for my last will and testament, hereby revoking all former 
wills: 

First: I give and bequeath unto the Rector, Wardens and 
Vestry of the Transfiguration Parish, Protestant Episcopal 
Church, Diocese of Washington, D. C., by its proper corpor¬ 
ate name, the sum of One thousand Dollars. 

Second: I give and bequeath unto my daughter Mary A. 
Bond all my jewelry and personal effects, excepting cash in 
Bank; and I also give and devise to her in fee simple (if I 
own same at time of my death) the home premises Lot 22, 
Square 2714, Washington, D. C. 

Third: I give and bequeath unto my grand-children Edith 
R. Sullivan, George R. Sullivan, and Donald M. Sullivan, the 
sum of One thousand Dollars each, should my entire estate 
exceed Ten thousand Dollars, otherwise Five hundred Dollars 
each, same, in either event, to be paid to their Mother Edith 
B. Sullivan as Trustee until they, respectively, reach the age 
of 25 with discretion in her to pay over the same earlier. 

Fourth: All the rest, residue and remainder of my estate, 
of every kind, character and description, real, personal and 
mixed, wheresoever and howsoever situate, and whensoever 
acquired, including estate which I may hereafter acquire, I 
give, devise and bequeath unto my children Mary A. Bond, 
Edith B. Sullivan, and Raymond H. Bond, as Trustees, in 
and upon the following trusts: 

A 

(a) To make division of said rest., residue and remainder, 
in the event said Mary A. Bond shall survive me, as follows: 
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1 Filed Feb 26 1944 

WiU of Rachel R. Bond. 

(Caveatee’s Exhibit No. 1.) 

r Rachel R. Bond, of the District of Columbia, do hereby 
make, publish and declare this instrument of writing as and 
for my last will and testament, hereby revoking all former 
wills: 

First: I give and bequeath unto the Rector, Wardens and 
Vestry of the Transfiguration Parish, Protestant Episcopal 
Church, Diocese of Washington, D. CL, by its proper corpor¬ 
ate name, the sum of One thousand Dollars. 

Second: I give and bequeath unto my daughter Mary A. 
Bond all my jewelry and personal effects, excepting cash in 
Bank; and I also give and devise to her in fee simple (if I 
own same at time of my death) the home premises Lot 22, 
Square 2714, Washington, D. C. 

Third: I give and bequeath unto my grand-children Edith 
R. Sullivan, George R. Sullivan, and Donald M. Sullivan, the 
sum of One thousand Dollars each, should my entire estate 
exceed Ten thousand Dollars, otherwise Five hundred Dollars 
each, same, in either event, to be paid to their Mother Edith 
B. Sullivan as Trustee until they, respectively, reach the age 
of 25 with discretion in her to pay over the same earlier. 

Fourth: All the rest, residue and remainder of my estate, 
of every kind, character and description, real, personal and 
mixed, wheresoever and howsoever situate, and whensoever 
acquired, including estate which I may hereafter acquire, I 
give, devise and bequeath unto my children Mary A. Bond, 
Edith B. Sullivan, and Raymond H. Bond, as Trustees, in 
and upon the following trusts: . 

(a) To make division of said rest, residue and remainder, 
in the event said Mary A. Bond shall survive me, as follows: 
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(1) One-half thereof to said Mary A. Bond; 

(2) One-fourth thereof to said Edith B. Sullivan; 

(3) One-fourth thereof to said Raymond H. Bond. 

(b) To make division of said rest, residue and remainder, 
in the event said Mary A. Bond shall not survive me, as 
follows: 

(1) One-third thereof to said Edith B. Sullivan; 

2 (2) One-third thereof to said Raymond H. Bond; 

(3) One-third thereof to be divided between my afore¬ 
named grand-children, to be held and managed by their 
Mother as Trustee until they, respectively, reach the age of 
25, with discretion in her, however, to make payments of in¬ 
come or principal or both to them or for their benefit in the 
interim. 

(c) In the making of the aforementioned division, in either 
of the said eventualities, the said Trustees shall have full 
power and discretion to make sales and conveyances, without 
liability on the part of any purchaser to see to the application 
of the purchase money, and to make division of the net pro¬ 
ceeds derived therefrom, or to make specific division in kind, 
or part in each method, as said Trustees may see fit. 

Lastly: I hereby nominate, constitute and appoint my said 
children Mary A. Bond, Edith B. Sullivan, and Raymond H. 
Bond, as Executors hereof, to serve without bond. 

In Testimony Whereof, I have hereunto set my hand and 
affixed my seal this 5th day of April A. D. 1937, at the City 
of Washington, District of Columbia, this instrument con¬ 
sisting of two typewritten sheets the first sheet identified by 
my signature on the margin. 

(seal) Rachel R. Bond. 
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3 Codicil of Rachel R. Bond 

(Caveatee’s Exhibit No. 2) 

I, Rachel R. Bond, of the District of Columbia, having 
made my last will and testament, bearing date the 5th day 
of April, 1937, do now make this codicil, to be taken as a part 
of the same: First I hereby ratify and confirm said will in 
every respect, save so far as any part of it is inconsistent with 
this codicil; Whereas, in the Fourth Section of My Will, I 
have left all the rest, residue and remainder of the estate 
of every kind, character and description, real, personal mid 
mixed, wheresoever and howsoever situate, and whensoever 
acquired, including estate which I may hereafter acquire, I 
did give, devise and bequeath unto my children, Mary A. Bond, 
Edith B. Sullivan and Raymond H. Bond, as Trustees in and 
upon the trusts:- as set out in said will and I now desire to 
make the following changes:- 

(a) I now revoke the appointment of the three trustees 
and the trusts therein contained and in lieu thereof, I make 
a division of said rest, residue and remainder of my estate 
as follows: I give, devise and bequeath unto my daughter, 
Mary A. Bond in and upon the following trusts:- 

(1) One-half thereof to said Mary A. Bond in fee simple 
with the right to dispose of her half thereof by her will; 

(2) One-fourth thereof in trust for my daughter Edith 
B. Sullivan to have only the income thereof for her life and 
then to go to her heirs and the heirs of her body only in fee 
simple, share and share alike; 

(3) One-fourth thereof in trust for my son Raymond H. 
Bond, to have the income thereof for his life and then to go 
to the heirs of his body only and in event that he has no heirs 
of his body, then to go to my three grandchildren, Edith S. 
Holden, George R. Sullivan and Donald M. Sullivan, share 
and share alike. In event that should my son or my daughter 

Edith B. Sullivan pass away before my grandchildren 

4 reach the age of thirty years then this trust estate is 
to be divided between my aforementioned grandchil- 
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dren, to be held and managed by my trustee herein, Mary A. 
Bond, until they respectively reach the age of thirty years, 
with discretion in her, however, to make payments of income 
or principal or both to them or for their benefit in the interim. 

In the event that my daughter, Mary A. Bond, shall not 
survive me, I direct that her share be divided equally be¬ 
tween my son Raymond H. Bond and my daughter Edith 
B. Sullivan, but in trust as hereinbefore stated. In that event, 
I appoint my nephew, Hewitt Griggs Robertson, who shall be 
the executor and trustee of my will and this codicil in lieu of 
my daughter, Mary A. Bond. 

In making the aforementioned division, in either of the 
said eventualities, the said executrix or executor and trustee 
shall have full power and discretion to make sales and con¬ 
veyances, without liability on the part of any purchaser to 
see to the application of the purchase money, and to make 
division of the net proceeds derived therefrom, or to make 
specific division in kind, or part in each method, in the discre¬ 
tion of my trustee. My executrix or executor and trustee shall 
have the discretion and the right to, in the event any emer¬ 
gency or exigency should arise, or she should consider it to 
the best interest of herself and the family, to pay over to my 
son Raymond H. Bond or to my daughter Eidth B. Sullivan 
from the two trusts set out above, a part thereof or the entire 
corpus of the trust. 

Whereas by my said will I have appointed Mary A. Bond, 
Raymond H. Bond and Edith B. Sullivan to be the executors 
thereof, I now revoke the appointment of said Raymond H. 
Bond and Edith B. Sullivan as my such executors, and I re¬ 
affirm and appoint my daughter, Mary A. Bond, as my sole 
and single executrix of my said will and this codicil to serve 
without bond. My act of removal of my son Raymond H. 
Bond and my daughter, Edith B. Sullivan both as trustees 
and as executors of my will and this codicil is due to 
5 the fact that both of them have caused me consider¬ 
able pain, trouble and worry in their failure to promptly 
furnish me with the necessary waivers to administer the Estate 
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of my deceased husband and have caused me a year’s probate 
proceedings after I had offered them both an immediate settle¬ 
ment of their legacies in cash as in the said will. 

Due to the aforesaid acts of my son and daughter, the fol¬ 
lowing arrangements shall be made:- Whereas, I have divided 
my estate into three main bequests or portions; one-half to 
my daughter Mary A. Bond in fee simple and one-fourth to 
my son, Raymond H. Bond in trust and one-fourth to my 
daughter, Edith B. Sullivan in trust, I have decided to allow 
this to stand, but I desire my sole executrix or executor and 
trustee to compute the costs of the probate proceedings, the 
Federal Estate Taxes, the District of Columbia Inheritance 
Taxes, the other fees and expenses on my deceased husband’s 
estate and deduct the same from the trusts of my son, Ray¬ 
mond H. ‘Bond and my daughter, Edith B. Sullivan, and this 
sum to then be added to my daughter Mary’s share and it 
shall be payable to her in cadi, as a penalty to them for their 
acts to me in relation to the settlement of my husband’s estate. 

I further direct my sole executrix and trustee to retain also 
a sufficient amount from the trust estate of Raymond H. 
Bond and Edith B. Sullivan to pay the entire probate pro¬ 
ceedings of my estate, the Federal Estate Taxes, the District 
of Columbia Inheritance Taxes and any other expenses and 
fees in connection with my estate so that my daughter Mary’s 
share shall be free of any taxes or costs or expenses to her. 

I also direct that my Son Raymond H. Bond’s share shall 
be further reduced by the sum of $8,600. that I loaned him 
without interest in September 1939. This sum is to revert 
and to be included in my estate, unless in the meantime he 
repays the same to me or to my estate. 

6 Any and all gifts that I make during my lifetime 

to my daughter, Mary A. Bond, in view of her long 
services to both my husband and myself during both our 
lives, shall not be questioned by my other two children, and 
if they, either of them shall file any legal proceedings of 
any kind whatsoever against my daughter Mary A. Bond, 
or cause her any difficulty in the probate of this will or 
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codicil or contest this will or codicil in any way and the 
1 same is declared valid, then in that event, I give corpus 
and interest of the one so doing or if both so do, the corpus 
and interests of both trusts in fee simple to my daughter 
Mary A. Bond or to my grandchildren as herebefore set forth 
if my daughter Mary A. Bond should predecease me. 

In Testimony Whereof, I have hereunto set my hand and 
affixed my seal this 23rd day of January 1942, at the City 
of Washington, District of Columbia, this instrument con- 
1 sisting of four typewritten sheets, each of which I have identi¬ 
fied by my signature on the margin and in addition thereto 
I have written out the attestation clause in my own hand- 
1 writing to this codicil to my aforesaid last will. 

Rachel R. Bond 


7 Filed Feb 27 1944 

Second Codicil of Rachel R. Bond. 

(Caveatee’s Exhibit No. 3.) 

I, Rachel R. Bond, of . the District of Columbia, having 
made my last will and testament, bearing date the 5th of 
April, 1937, and also a codicil to that said will dated the 23rd 
day of January, 1942, do now make this Second Codicil, to 
be taken as a part of the said will and the first codicil 
First, I hereby ratify and confirm said will and first codicil 
in every respect save so far as any part of the said will and 
first codicil are inconsistent with this codicil 
In the Second Section of my will, I now wish to enlarge 
the bequest therein contained to my daughter, Mary A. Bond, 
“all my jewelry and personal effects, excepting cash in bank” 
to also include any and all of my furniture, household effects 
and personal property wherever situate. Having sold the 
home premises Lot 22, Square 2714, Washington, D. C., I 
will make other provisions for her in this codicil and by gifts 
to her during my life. 

In the Third Section of my will, in which I made cash 
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bequests to my grandchildren, I now desire to cancel this 
entire section and substitute for it the following 

To my granddaughter, Edith S. Holden, I give, devise 
and bequeath in fee simple Lot 9, in Square 3822 also known 
as premises No. 905 Perry Place, N. E. 

To my grandson, George R. Sullivan, I give, devise and 
bequeath in fee simple, Lot 62 in Square 3820 also known 
as premises No. 904 Perry Place, NJE. 

To my grandson, Donald M. Sullivan, I give, devise and 
bequeath in fee simple, Lot 60 in Square 3820 also known as 
premises No. 908 Perry Place. N. E. 

To my daughter, Mary A. Bond, I give, devise and be¬ 
queath in fee simple, Lot 39 in Square 2787 also known as 
premises No. 1328 Tuckerman Street, N. W. 

8 To my daughter, Edith B. Sullivan, I give, devise 

and bequeath in fee simple, Lots 20 and 21 in Square 
3822, also known as premises No. 927 Perry Place, N. E. 

To my son, Raymond H. Bond, I give, devise and be¬ 
queath in fee simple, Lot 33 in Square 2732, also known as 
premises No. 1418 Whittier Street, N. W. 

To my great-grandson, Donald Bond Holden, I leave the 
sum of $300.00 in cash to be delivered to his Mother as 
trustee without bond, to be used to supplement his educa¬ 
tion or etc. 

In my first codicil to my will, on page three thereof, near 
the bottom of the page, third paragraph thereof, I directed 
that my son, Raymond H. Bond’s share shall be further re¬ 
duced by the sum of $8,600.00 that I loaned him without 
interest in September, 1939. I have now reconsidered this 
entire matter, and he neither shall repay it to me in my life¬ 
time or to my estate, nor shall it be treated as an advance¬ 
ment to him nor . shall his share of my estate be reduced by 
that amount, in view of the other arrangements that I have 
already made for my children and grandchildren in my first 
codicil and by this codiciL 

In the event that any provision of my last will and testa¬ 
ment, first codicil and this codicil, is contested by any of the 
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parties mentioned therein or herein, the portion or portions 
of the estate to which such party or parties would be entitled 
shall be disposed of in the same manner as though their 
name or names had not been mentioned therein or herein. 

In Testimony Whereof, I have hereunto set my hand and 
affixed my seal this 14th day of December, 1943, at the City 
of Washington, District of Columbia, this instrument con¬ 
sisting of three typewritten sheets, each of which I have 
identified by my signature on the margin and in addition 
thereto I have written out the attestation clause in 
9 my own handwriting to this second codicil to my afore¬ 
said last wilL 


Rachel R. Bond 


10 Filed June 24, 1947 

Verdict of Jury on Issues Framed 

Now come here again the parties aforesaid, in manner afore¬ 
said, and the same jury that was respited yesterday; where¬ 
upon the jury, after the case is given them in charge, upon 
their oath say: 

11 1. Was the said paper writing dated the 23rd day of 

January, 1942, obtained, or the execution thereof 
procured, from the said Rachel R. Bond, deceased, 
by fraud and deceit practiced upon said Rachel R. 
Bond by Mary A. Bond? 

ANS: No. 

2. Was the said paper writing dated the 23rd day of 
January, 1942, obtained, or the execution thereof 
procured, from the said Rachel R. Bond, deceased, 
by undue influence exercised upon said Rachel R. 
Bond by Mary A. Bond? 

ANS: Yes. 
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3. Was the paper writing dated the 14th day of Decem¬ 
ber, 1943, with the exception of the devises of real 
estate and the $300.00 bequest to Donald Bond Hol¬ 
den, obtained, or the execution thereof procured, 
from the said Rachel R. Bond, deceased, by fraud 
and deceit practiced upon said Rachel R. Bond by 
Mary A. Bond? 

ANS: No. 

4. Was the paper writing dated the 14th day of De¬ 
cember, 1943, with the exception of the devises of 
real estate and the $300.00 bequest to Donald Bond 
Holden, obtained, or the execution thereof procured, 
from the said Rachel R. Bond, deceased, by undue 
influence exercised upon said Rachel R. Bond by 
Mary A. Bond? 

ANS: No. 

/s/ Joseph Wilkinson 
Foreman 


12 Filed Feb 19 1948 

Order Admitting Will and Codicils to Probate 

Upon motion of counsel for the caveatee in this case, and 
upon consideration of the prior proceedings herein, wherein 
a jury empannelled to try the issues framed upon a caveat 
to the codicil to the will of Rachel R. Bond, deceased, said 
codicil bearing date of January 23, 1942, and to certain por¬ 
tions of a second codicil bearing date of December 14, 1943 
returned a verdict and finding of undue influence in the execu¬ 
tion of the first said codicil, dated January 23, 1942, but 
returned a verdict and finding of no undue influence and fraud 
in the execution of the second codicil, dated December 14, 
1943, and it appearing that the second codicil aforesaid was 
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a ratification, an affirmation and a republication of the 
original will of Rachel R. Bond, dated April 5, 1937, and said 
first codicil, dated January 23, 1942, it is by the Court this 
19th day of February, 1948. 

Adjudged, that the will of Rachel R. Bond, deceased, 
bearing date the 5th day of April, 1937, filed herein, be 
and the same hereby is admitted to probate and record as 
a will of both real and personal property, and it is further 

Adjudged, that the codicils to the aforesaid will of 
Rachel R. Bond, deceased dated the 23rd day of January, 
1942 and the 14th day of December, 1943, respectively, be 
and the same are hereby admitted to probate and 
13 record as codicils to the aforesaid last will and testa¬ 
ment of Rachel R. Bond, deceased, as to both real and 
personal property, and that letters testamentary thereunder 
be issued to Mary A. Bond upon her entering into an under¬ 
taking in the penal sum of Seventy-five thousand Dollars with 
surety to be approved by the Court, conditioned upon the 
faithful performance of her duties as such executrix, and it is 
further, 

Ordered, that the collectors heretofore appointed by this 
Court to act in and for the said estate, namely Richard W. 
Galiher and Samuel B. Block, file their final account as such 
collectors and upon approval thereof to deliver to Mary A. 
Bond, executrix herein, the assets remaining in their hands 
as Collectors of the estate of Rachel R. Bond, deceased. 

T. Alan Goldsbobough, 

Justice. 
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15 Filed Sept. 22, 1950 

Second and Final Account of Mary A. Bond, Executrix 


***** 

Balance for Distribution:_$23,519.28 

To Mary A. Bond, household effects, 

etc., u/w_$ 798.85 

Accrued Rents from 927 Perry Place, 

N. E. to Mary A. Bond_ 4,348.67 

*4 of Net Distribution to Raymond 

H. Bond_ 4,592.94 

14 of Net Distribution to Mary A. 

Bond (formerly Share of Edith B. 

Sullivan) _ 4,592.94 

Y 2 of Net Distribution to Mary A. 

Bond_9,185.88 


$23,519.28 $23,519.28 

* * * * * 


17 Filed Feb. 21, 1951 

Exceptions to Second and Final Account Filed by Mary A. 

Bond, as Executirx 

Comes now Edith B. Sullivan and objects and excepts to 
the proposed second and final account filed herein by Mary 
A. Bond on the 22nd day of September, 1950 and files the 
following exceptions thereto: 

(1) The said account filed by Mary A. Bond proposes to 
distribute the sum of $4,348.67 as the alleged accrued rents 
from 927 Perry Place, N. E. to Mary A. Bond; whereas the 
accrued rents from said property, known also as Lots 20 and 
21 in Square 3822 in the District of Columbia, should be dis¬ 
tributable to your exceptant, Edith B. Sullivan, as devisee of 
said property under the alleged second codicil dated Decem¬ 
ber 14, 1943. 

(2) The said account proposes to distribute the sum of 
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$4,592.94 as the one-fourth share of the alleged residue of this 
estate to Mary A. Bond as the share formerly belonging to 
Edith B. Sullivan; whereas a one-fourth share of this estate 
should be distributable to your exceptant, Edith B. Sullivan. 

As grounds for the above objections and exceptions, Edith 
B. Sullivan alleges as follows: 

(a) The contest herein was brought by your exceptant in 
good faith and with probable cause. 

(b) The alleged codicil dated January 23,1942 was obtained, 
and was found by the jury to have been obtained, or the ex¬ 
ecution thereof procured, from the testatrix by undue influ¬ 
ence exercised upon the testatrix by MARY A. BOND, and 
said verdict of the jury upon such issue has never been set 
aside or in any way modified. 

(c) Mary A. Bond, having been guilty of exercising such 
undue influence over the testatrix, may not enforce the at¬ 
tempted forfeiture of exceptant’s interests in this estate under 
the “no-contest” clauses contained in the alleged codicils 
dated January 23, 1942 and December 14, 1943. 

(d) The “no-contest” clause contained in the alleged codi¬ 
cil dated January 23, 1942 was revoked by the inconsistent 
“no-contest” clause contained in the alleged codicil dated 
December 14, 1943. 

(e) The “no-contest” clause contained in the alleged codi¬ 
cil dated December 14, 1943 is unenforceable for the further 
reason that their is no effective gift over. 

(f) And for such other reasons as will be shown at the 
hearing hereof. 

/s/ Edith B. Sullivan 
Edith B. Sullivan, 

Exceptant. 

/s/ H. Mason Welch 
H. Mason Welch, 

Investment Building, 

Washington, D. C. 

Attorneys for Exceptant , 

Edith B. Sulluvan. 




13 


State of Maryland, County of Montgomery, ss: 

I, Edith B. Sullivan, being first duly sworn, on oath de¬ 
pose and say that I have read the foregoing objections and 
exceptions by me subscribed and know the contents thereof, 
and that I verily believe the facts therein stated to be true. 

/s/ Edith B. Sullivan 
Edith B. Sullivan 

Subscribed and sworn to before me this 21 day of February, 
1951. 

(notorial seal) 

/s/ Jacqueline Fulton 

Notary Public, D. C. 

Request for Oral Hearing 

An oral hearing on the objections and exceptions hereto 
annexed is hereby requested. 

/s/ H. Mason Welch 
H. Mason Welch 

21 Filed April 20, 1951 

Order Overruling Exceptions to Second and Final Account 

Upon consideration of the exceptions filed to the Second 
and Final account of the Executrix filed in the above en¬ 
titled cause and the Motion to Dismiss filed thereto by the 
said executrix, and the parties having appeared and presented 
the matter in open Court, it is by the Court this 20th day of 
April, 1951, 

ORDERED, that the exceptions filed as aforesaid be, and 
the same are hereby dismissed. 

/s/ Walter M. Bastian 
Judge 
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22 Filed May 18, 1951 

Notice of Appeal 

Notice is hereby given this 18th day of May, 1951, that 
Edith B. Sullivan hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the judg¬ 
ment of this Court entered on the 20th day of April, 1951 
overruling and dismissing exceptions to second and final ac¬ 
count of executrix, and from the judgment of this Court 
entered on the 9th day of May, 1951 approving said second 
and final account, the said judgments being in favor of Mary 
A. Bond, Executrix, and against said Edith B. Sullivan. 

/s/ H. Mason Welch 
H. Mason Welch, 

Investment Building, 

Wahington, D. C. 

Attorneys for Edith B. Sullivan. 


34 Filed Jan. 14, 1952 

Amended Statement of Proceedings and Evidence 

Shortly after the death of Rachel R. Bond in 1944, three in¬ 
struments were offered for probate by Mary A. Bond, viz., 
an original will bearing date the 5th day of April, 1937, a first 
codicil bearing date the 23rd day of January 1942, and a 
second codicil bearing date the 14th day of December, 1943. 

On April 27, 1944, Edith B. Sullivan filed a caveat against 
the paper writing bearing date the 23rd day of January, 1942, 
and against certain portions of the paper writing bearing date 
the 14th day of December, 1943, as a result of which issues 
were framed as follows: 

1. Was the said paper writing dated the 23rd day of Janu¬ 
ary, 1942, obtained, or the execution thereof procured, from 
the said Rachel R. Bond, deceased, by fraud and deceit prac¬ 
ticed upon said Rachel R. Bond by Mary A. Bond? 
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2. Was the said paper writing dated the 23rd day of Janu¬ 
ary, 1942, abtained, or the execution thereof procured, from 
the said Rachel R. Bond, deceased, by undue influence exer¬ 
cised upon said Rachel R. Bond by Mary A. Bond? 

3. Was the paper writing dated the 14th day of December, 
1943, with the exception of the devises of real estate and 
the $300 bequest to Donald Bond Holden, obtained, or the 
execution thereof procured, from the said Rachel R. Bond, 
deceased, by fraud and deceit practiced upon said Rachel R. 
Bond by Mary A. Bond? 

4. Was the paper writing dated the 14th day of Decem¬ 
ber, 1943, with the exception of the devices of real estate 

and the $300 bequest to Donald Bond Holden, obtained, 
35 or the execution thereof procured, from the said Rachel 
R. Bond, deceased, by undue influence exercised upon 
said Rachel R. Bond by Mary A. Bond? 

The trial of such issues was had before Judge T. Alan Golds- 
borough and a jury from May 19, 1947 to June 24, 1947, re¬ 
sulting in the jury verdict of June 24, 1947 funding undue in¬ 
fluence to have been exercised by Mary A. Bond upon the 
testatrix in the execution of the paper writing dated the 
23rd day of January, 1942, but finding no fraud or deceit 
as to the said paper writing dated the 23rd day of January, 
1942, and finding no fraud, deceit or undue influence as to 
the paper writing dated the 14th day of December, 1943. The 
verdict was followed by the Order of February 19, 1948. 

Mary A. Bond filed her Second and Final Account as Execu¬ 
trix of the Estate of Rachel R. Bond on the 22nd day of Sep¬ 
tember, 1950, claiming for herself the accrued rents from the 
real estate devised to appellant and also the one-fourth net 
distribution willed to appellant. 

An oral hearing on the exceptions filed by appellant was 
had on April 12, 1951, before Judge Walter M. Bastian, as 
follows: 

The Deputy Clerk of the Court: In re Estate of Rachel 
R. Bond. 

The Court: Mr. Welch? 
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Mr. Welch: If the Court please, this case has considerable 
history, of course, which I think it is unnecessary to go into 
now beyond the statement that at the trial of the issues upon 
the caveat, that is, the codicils, the jury found, as a matter of 
fact, that the executrix who filed this second and final ac¬ 
count was guilty of undue influence in the procurement of 
that codicil. The answered “No” as to the questions of fraud 
and undue influence with respect to a second, the last of the 
two codicils. 

We are here before you on the question of whether, hav¬ 
ing filed the caveat, contested the provisions of the 
36 codicils, the moving party here, Mrs. Sullivan, is bound 
by the principle of law that because there is an in ter- 
rorem clause in the codicil, because the codicil itself prohibited 
any legatee from contesting the provisions of the will under 
the threatened penalty of being cut off entirely, whether she 
should be subjected to that under the existing circumstances. 
I thing it can be conceded here, based on the jury verdict, 
that there is absolutely no question but what the caveat was 
prosecuted in good faith. 

The Court: I believe that is true, but suppose, Mr. Welch, 
the jury had decided in her favor and the case had gone to 
the Court of Appeals and been reversed, and on retrial have 
the next jury decide against her, there certainly would be a 
question of good faith, and some cases I have seen, even 
those cases where good faith is not contested, the in terrorem 
clause is applicable. Why would this be different? 

Mr. Welch: I do not particularly think it would be different 
in this matter of the application of the rule. I can see that 
it is certainly a reasonable assumption that it is not absolutely 
necessary to prevail in the contest to show that this prosecu¬ 
tion was in good faith. 

The Court: I think that is true, and I think anybody who 
knows you would know it was prosecuted in good faith. 

Mr. Welch: I think primarily, although the courts do use 
the phrase that the caveator, the one presenting the contest, 
does it on the advice of counsel, and so forth. I think the 
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final test is: “what was the evidence produced?” And the 
evidence may be substantial, indicating that there has been 
fraud, or that there has been undue influence, until there may 
be counteracting evidence which, in the minds of the jury, 
will not justify disturbing the provision of the will; although 
possibly, to one of a judicial mind, it would indicate that there 
was probable cause and it was prosecuted in good faith. We 
have been inclined, as lawyers in the District of Col- 
37 umbia, to just hurriedly read the Barry Case and the 
Smithsonian Case and say these cases are controlling, 
—that they, settle the law in the District of Columbia. I do 
not believe that any of several lawyers could get together 
and read both of those cases, and consider them for the pur¬ 
pose of making a determination or decision as to what the 
cases hold, and agree as to what those cases hold. Certainly 
it seems to me that the Barry case does not hold in its essen¬ 
tials what is contended for here. It is true that the dictum in 
the Barry case was talking away beyond the points involved 
in the case, indicating that in this jurisdiction the Court of 
Appeals intends to apply what I will refer to as the harsh 
rule, that if the in terrorem clause is in the codicil, then one 
who feels he is the victim of undue influence or fraud does 
present the issue to the Court and fails, then he is penalized 
by losing whatever was given to him by the terms of the 
instrument contested. I think the courts that have learned 
and have adopted what may be called the rational rule, are 
the ones who approach the matter for the purpose of protec¬ 
tion of the public and the public’s interest in these will 
contests. 

The general basis I have found upon which courts have 
moved away deliberately and sharply from the harsh rule is 
that by permitting the harsh rule we are opening the door 
and virtually inviting people who have no conscience, and 
whose minds are filled with greed, and who will stoop to any 
device in order to accomplish their ends to perpetrate fraud 
and the exercise of undue influence on possible testators, and, 
then because the courts say, “Well, there is an in terrorem 
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clause in the instrument, and if you try to contest the instru¬ 
ment you gain nothing,” they are merely supporting and 
sustaining the dishonesty of the one who perpetrates the 
fraud and undue influence. 

It is inconceivable that a codicil, such as we have in this 
case, would have been prepared with undue influence by a per¬ 
son, perhaps with dishonesty of intent affecting what- 
38 ever the testator did, and that she would not have been 
responsible for the in terrorem clause. In other words, 
she accomplishes what she wants in the devise of gifts, and 
then to be sure that those—who are injured by her malicious¬ 
ness and misconduct will not then be free to present evidence, 
if any is available and can be produced before a court of 
justice, she has somebody write in there a clause that will 
penalize one for contesting it if he doesn’t happen to succeed. 

The Smithsonian case can be easily distinguished from this 
case. In that case the contest had nothing to do with the 
public interest. Hasty reading of the case will indicate is 
was nothing in the world but a conflict between two persons 
interested in the benefits of a will, as to where the property 
lay before the testator undertook to dispose of it. It had 
nothing to do with undue influence. It had nothing to do 
with fraud. We are aware that whether the will was executed 
in accordance with the provisions of the law governing the 
execution of wills, the Smithsonian case had not been fol¬ 
lowed by many courts, even though it has been cited and 
argued vehemently, the distinction has been sharply indi¬ 
cated by several courts throught the country. 

The Court: Would you say it was not followed in the 
Barry case? 

Mr. Welch: I will say it was blindly followed in the Barry 
case. That is what I say. I think if we take the Barry case 
and read it we have got to assume that the Court of Appeals 
reviewed it but they did not analyze the case. I think the 
dissenting opinion in the Barry case indicates quite clearly 
that the Smithsonian case was not clearly studied and an¬ 
alyzed by the majority. 
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I think what Justice Miller did was to read and accept the 
philosophy of the easier rather that the harsh rule, and indi¬ 
cated that any rational administration of justice required that 
one who had available competent evidence tending to prove 
that a will, a final testament or codicil thereto, had been 
39 executed by a testator because of undue influence ex¬ 
erted upon him, or fraud exerted with respect to its exe¬ 
cution, should be protected, and that the public has an interest 
in seeing that that, in fact, has been accomplished, that the 
court should know it, and that fraud, undue influence or mis¬ 
conduct should be corrected. 

Now, I am greatly impressed by the situation that developed 
with respect to these rules in Iowa. That is exactly what I 
am urging here. The Supreme Court of Iowa, in the case of 
In re Cocklin, 236 Iowa 98, 17 N.W. (2d) 129, actually over¬ 
ruled its own decision in the prior case of— 

The Court: That was a case where the same court rendered 
a decision and overruled it. The thing that I can’t do is 
overrule the Court of Appeals. I lost a case in the Court of 
Appeals a few years ago, one I felt worse about than any 
case I ever lost, and it had to do with the issuing and revok¬ 
ing of a will, and it was only in the last few years that the 
Court of Apeals corrected the error it made, which did my 
frame of mind no good. I agree that was the rule, and I think 
the Court of Appeals has said “We will follow that rule as 
a basis that a testator may make any disposition of property 
she wants,” but be that as it may, whether they should or 
should not have adopted the rule, I don’t think I can reverse 
it. 

Mr. Welch: I think you have convinced yourself from your 
knowledge of the law, and experience and practice, and a 
reading of these cases, and feel morally and intellectually 
opposed to the way that the Court of Appeals decided the 
point I am arguing. Do you feel you have nothing else to 
do but to deny our petition? 

The Court: That is the way I do feel. 

Mr. Welch: I think if they had this case before them with 
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this issue before them, and the jury had found undue in¬ 
fluence in the execution of the codicil, they never would have 
said what they did say as dictum in the Barry case, and I think 
if it was submitted to them on this issue— 

40 The Court: I think I will let you submit it to them, 
Mr. Welch. 

Mr. Welch: I was hoping you would let the other side 
submit it. 

The Court: I am sure, no matter who submitted it, it 
would be well to have it reargued. 

I have got to overrule your motion, Mr. Welch. 

Mr. Welch: All right, sir. Would Your Honor feel that 
there would be any point in belaboring you with a written 
brief, or do you feel that no matter what the brief contained 
you would still refer it to the Court of Appeals? 

The Court: I remember reading a few years ago a number 
of opinions of a certain court which said, “There has been 
cited to me opinions of some 36 states; however, the one not 
cited to me, and I am sure you would cite it, was one in my 
own jurisdiction, and the court feels it must ignore the other 
36 states, and let the Court of Appeals decide it.” 

I am sure you would make a good argument in the Court 
of Appeals. You have made one here, and I am afraid you 
might convince me. 

Mr. Welch: I think you are sympathetic with the philos¬ 
ophy of it. 

The Court: I understand one of our judges would not 
hear a case because he did not agree with the Court of Appeals. 

Subsequently, the Court entered the Order overruling Mrs. 
Sullivan’s exceptions to the Second and Final Account on 
the-20th day of April, 1951, and approved the Second and 
Final Account on the 9th day of May, 1951. 

* * « * * 


The foregoing amended statement of proceedings and evi¬ 
dence is hereby approved this 14th day of January, 1952, and 
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order, when hied in the office of the Clerk of this Court, to 
be certified to the United States Court of Appeals for 
41 the District of Columbia Circuit, as the supplemental 
record on appeal in lieu of the “Condensed Statement 
of Proceedings and Evidence” heretofore certified to said 
Court. 

/s/ Wai/teb M. Bastian 
Judge 
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The statement of the case, as contained in the brief 
for Appellant, is sufficient and accurate for the purposes 
of this appeal, save and except the statement that “The 
contest was brought in good faith and with probable 
cause.” (App. Br. p. 4). In none of the proceedings 
Had heretofore has the Court made such a finding nor 
was evidence ever adduced thereon. In addition, Ap- 
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pellee would point out to the Court that by reason of the 
caveat filed herein, depositions taken, the former appeal 
had in this case (Sullivan v. Bond, Nos. 9893 and 9894, 
April term, 1948) and other proceedings in this cause, 
this estate incurred expenses for Court costs, legal fees, 
etc., totalling approximately one-fourth of the entire 
estate. 

SUMMARY OF ARGUMENT 

1. The Testatrix Had the Right to Provide That Any¬ 
one Making an Attack Upon Her Testamentary Disposi¬ 
tion Should Forfeit the Benefits Provided in Her Codicils. 
The Supreme Court and This Court Uphold This Right. 

2. The Weight of Authority in This Country Supports 
the Rule Applied in the Lower Court. 

ARGUMENT 

1. The Testatrix Had the Right to Provide That Any¬ 
one Making an Attack Upon the Testamentary Disposi¬ 
tion Should Forfeit the Benefits Provided in Her Codicils. 
The Supreme Court and This Court Uphold This Right 

Appellant, in her brief, attempts to make much of the 
fact that the jury found that the first codicil was pro¬ 
cured by undue influence, although finding that the second 
codicil represented the full will of the testatrix. It is 
argued from this that the appellant had probable cause 
for the action taken by her in filing and prosecuting the 
caveat to the will. The appellant then proceeded to con¬ 
clude that probable cause having been thus established, she 
should not suffer the effect of the provisions of the two 
codicils which prevented her taking under the will and 
codicils. Appellant further urges that she had the right 
to contest the provisions of the codicil and that any pro¬ 
vision that would cut off that right would be contrary to 







public policy. In answer to this position it should be: 
sufficient to state that admitting the right of the appellant | 
to attack the testamentary provisions of the decedent, the f 
testatrix similarly had the right to provide that anyone, j 
attacking should forfeit the share otherwise provided for: 
the caveator.: .•! 


This case amply illustrates some of the outstanding rea¬ 
sons why the Supreme Court and this Court have upheld 
the right of a testatrix to guard her testamentary pro- • 
visions with limitations upon those who would take under ( 
the wilL This estate has been needlessly tied up in litiga¬ 
tion since 1943; an otherwise harmonious group has-been 
split asunder .and bitterness and enmity have replaced 
family warmth and affinity; the enjoyment of the estate 
left by the testatrix has been unduly postponed; the fam¬ 
ily skeletons have been taken out of the closet and put 
on public view; the funds of the estate have been shock- 
ingly depleted by the expenses of the long litigation; and 
finally, the will and codicils have been established despite 
it all. The appellant was folly advised and must have 
known of the rule of law that was firmly established in . 
this jurisdiction which provides that she should take the 
consequences of her act She made her election—made 
her bet—and failed in her attempt to overcome the pro¬ 
visions of the codicils. She had this right, but the duty 
which was the corollary of the right was to accept the 
conditions imposed by the testatrix upon her attacking 
these codicils. The appellant cries for justice (App. hr. , \ 
p. 6) but protests when justice is meted. She would have i 
the Court forget the lost family harmony, the years of 1, 
Court travail with its attendant waste of the estate and • 
the very wishes of the testatrix which she attempted to 
thwart. This Court, in the case of Barry v. American 
Security and Trust Company, 77 TJ. S. App. D. C. 351, f 
352 in a similar case, held that: ;' ^ 
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“Under the law applicable in the District of Co¬ 
lombia, the forfeiture provision contained in the will 
was valid and the finding of the caveat worked a 
forfeiture of the interest of the devisee filing it, ir¬ 
respective of the question of good faith or probable 
cause for the litigation. ” 

The Court gave full discussion to the problem and found 
that the sound application of legal principles and prac¬ 
tical reasons would dictate the following of this rule. The 
Court pointed out the philosophy underlying the rule and 
in support thereof quoted the case of Srrdthsoman Insti¬ 
tution v. Meech, 169 U. S. 398, 18 S. Ct 396, as follows: 

“Experience has shown that often, after the death 
of a testator, unexpected difficulties arise; technical 
rules of law are found to have been trespassed upon; 
contests are commenced wherein not infrequently are 
brought to light matters of private life that ought 
never to be made public, and in respect to which the 
voice of the testator cannot be heard either in expla¬ 
nation or denial; and, as a result, the manifest in¬ 
tention of the testator is thwarted. It is not strange, 
in view of this, that testators have desired to secure 
compliance with their dispositions of property, and 
have sought to incorporate provisions which should 
operate most powerfully to accomplish that result. 
And, when a testator declares in his will that his 
several bequests are made upon the condition that the 
legatees acquiesce in the provisions of his will, the 
courts wisely hold that no legatee shall, without com¬ 
pliance with that condition, receive his bounty, or be 
put in a position to use it in the effort to thwart his 
expressed purposes.” 

The Court then followed with this language: p. 354 Id. 

“We feel ourselves bound by this decision of the 
Supreme Court; but, even in its absence, we would 
follow the rule that it lays down as being supported 
by the weight of authority and as embodying the 
sounder reasoning. The view that the wishes of the 
testator should be disregarded with respect to the 
disposition of his property in the interests of greater 
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freedom of litigation does not impress ns as resting 
on a sound or logical basis. Studies which have been i 
made show that only a very small percentage of will 
contests made on the grounds of defective execution, I 
mental incapacity or undue influence are successful; | 
and the public interest in freeing such contests from ! 
the restraining influence of conditions like that here j 
involved seems of little importance compared with 

. enforcing the will of the testator that those who share 
in his bounty shall not have been guilty of besmirch¬ 
ing his reputation or parading the family skeletons 
after his death.” 

. • • : - ' 1 

A. The Weight of Authority in This Country Supports 

the Rule Applied in the Lower Court. 

I. The Burry case, supra, was decided by this Court in 
1943. At that time this Court found that the great 
weight of authority supported the rule applied in this 
case. Despite the contentions of the appellant, the weight 
of authority has not changed. For instance, without de- j 
tailing the cases, an examination of the Fifth Decennial | 
of the American Digest System, under the appropriate 
key, (Wills, #651) discloses that in a period covered by 
that digest, of the thirteen (13) cases reported, ten (10) are 
in favor of the rule contended for. Moreover, the Re- 
Statement (Re-Statement, Property, VoL 4, pp. 2496-2510) 
is fully in accord with the application of the rule as 
found by this Court. The reasoning contained in the 
notes to the text, and the text itself, is so apt and accu¬ 
rate that they are fully quoted from herein as follows: 

(p. 2496, ff). 

* i ‘ 

“Introductory Note: As stated in the Introductory 
Note to Part m, the quality of finality implicit in the f, 
execution of a last will and testament and the ability to S. 
insert various restrictions upon the conduct of these who j 
survive the testator tend to create a demand for some 
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method of safeguarding that finality and control. Frus¬ 
trations of testamentary desires normally occur in one of 
five ways. 

(1*) A devisee may seek to overthrow the entire will 
by contest (§ 428). 

(2) Attacks may be directed against particular provi¬ 
sions of otherwise valid wills, and especially against 
such provisions as attempt to restrain conduct 
(§ 429). 

(3) Claims may be asserted which deplete the assets 
of the estate either by requiring payment from the 
estate or by. establishing ownership of assets by 
others than the decedent (§ 430). 

(4) Officious intermeddling in management and the 
prosecution of vexatious litigation may serve to 
dissipate the estate (§ 431). 

(5) A devisee may attempt to acquire property through 
intestate succession where a particular testamen¬ 
tary disposition has lapsed or failed or has been 
declared invalid (§ 432). 

“The rules stated in this Chapter deal with the extent to 
which appropriate language in the form of a restraint 
against attempting some one or more of these frustra¬ 
tions is given effect. Where special considerations of 
public policy are involved, as where a crime of forgery is 
suspected (§ 428(2)), or where a violation of one of the 
social restrictions stated in Division IV of this Restate¬ 
ment has been attempted (§ 429 (2)), the normal freedom 
of the owner of property to dispose of his own as he 
sees fit is curtailed by prohibiting restraints raising such 
issues where probable cause to litigate is found to be 
present. In the majority of situations dealt with in this 
Chapter, restraints are stated to be valid without regard 
to the presence of probable cause.” 
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“The role stated in § 428 thus rejects the doctrine that 
restraints directed against will contests are invalid in 
all cases where probable cause to contest is present Under 
this Section a restraint is valid and enforceable against 
a devisee who unsuccessfully contests a will on the ground 
of undue influence, fraud, lack of testamentary capacity 
or improper execution, despite the presence of probable 
cause for the making of such a challenge. In this respect, 
the stated rule represents a choice between conflicting 
ideas of public policy. As stated in § 428, Comment a, 
such restraints tend to avoid wastage, scandal, family 
animosity and coercion of settlements. Against these con¬ 
siderations are the public interest in not penalizing men 
for seeking judicial determination of their rights, the pub¬ 
lic interest in assuring an heir that he will not be de¬ 
prived of his inheritance save by the valid will of a com¬ 
petent testator and the public interest in avoiding the 
perpetration of frauds and undue influence upon testators. 
In giving greater weight to the factors justifying validity 
without regard to probable cause, the rule stated in § 428 
(1) makes it conceivably possible for an instrument to 
be probated which was not actually the will of the testa¬ 
tor. Experience has shown, however, that this situation is 
of the utmost rarity. Some statistics indicate that not 
more than two percent of will contests based upon undue 
influence, fraud or lack of testamentary capacity are ever 
successful in overthrowing the will In the great major¬ 
ity of cases, the will is found to be a valid expression of 
testamentary desires. The policy considerations stated 
in § 428, Comment a, are thus regarded as sufficient for 
the foundation of the general rule there stated despite 
the possibility of injustice in particular and rare situa¬ 
tions. • • •” * 
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§428. Restraints on WDl Contests. 

“(1) An otherwise effective condition precedent, spe¬ 
cial limitation, condition subsequent or executory limita¬ 
tion which is designed to prevent the acquisition or re¬ 
tention of a devised interest in land or in things other 
than land in the event of a contest of the will in which 
such devise is made is valid, except as stated in Subsec¬ 
tion (2). 

(2) A provision such as is described in Subsection (1) 
is invalid to the extent that it applies to a contest of the 
will based upon a claim of forgexy or upon a of 

subsequent revocation by a later will or codicil, provided 
there was probable cause for the making of such contest.” 

Id p. 2500 

“Comment: 

a . Rationale. A will is normally contested on some one 
or more of six grounds, namely, lack of testamentary ca¬ 
pacity, fraud, undue influence, improper execution, forg¬ 
ery, or subsequent revocation by a late will or codicil. In 
order to avoid the danger to his attempted dispositions 
presented by a possible will contest, the testator may 
endeavor to restrain his devisees from undertaking such 
a challenge. A restraint against contest also serves pur¬ 
poses other than preserving the particular dispositions of 
the testator against attempted overthrow by a disap¬ 
pointed heir, seeking to gain an unintended enrichment 
at the expense of the other beneficiaries. It tends to lessen 
the wastage of the estate in litigation. It lessens the 
chance of increasing family animosities by besmirching 
the reputation of the testator when he is no longer alive 
to defend himself. It discourages the contesting of wills 
as a means of coercing the other beneficiaries into the mak¬ 
ing of a settlement. Suits brought for this purpose are 
most easily premised upon issues which involve uncertain 
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states of facts, a situation normally existing in claims of 
fraud, undue influence and lack of testamentary capacity. 
By discouraging these types of contests, the maintenance 
of such coercive operations is discouraged. Hence the 
balance of social policy is normally in favor of the validity 
of the restrain! The person affected by the restraint al¬ 
ways retains the right to litigate, and if in such litiga¬ 
tion it is established that the proffered document was 
not the will of the deceased, the clause and will both 
If he litigates unsuccessfully and then seeks to claim 
under the very wiU that he opposed, it is not unfair that 
he should suffer the penalty imposed by the testator for 
such conduct.” (Underscoring supplied). 

Id. pp. 2507-2508. 

* r 

“g. Effect of probable cause under Subsection (1). 
The rule stated in Subsection (1) validates restraints 
against contest without regard to the existence of prob¬ 
able cause for the bringing of the contest If the exist¬ 
ence of probable cause were recognized as an excuse for 
non-performance of the condition, full effect to the ex¬ 
pressed desire of the testator would be denied in a case 
where that desire accords with social policy.” 

H THE CODICILS PROVIDED AH EFFECTIVE 

GIFT OVER 

The appellant contends that the second codicil “no con¬ 
test” clause was inconsistent with and therefore revoked 
the “no contest” clause of the first codicil, and as a re¬ 
sult there was no gift over, therefore making the “no 
contest” clause unenforceable. (App. Br. p. 5.) The 
speciousness of this position is readily demonstrated. The 
major premise of the argument, that the “no contest” 
clause of the first codicil was revoked, is false, and the 
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“no contest” clause is effective even if there were no gift 
over. 

The first codicil provided that the share of any one 
attacking should go to the appellee. (Jt. App. 5-6) Thus 
it had two separate operations: (a) it served to cut off 
the share of an attacking beneficiary and (b) it gave any 
such share to the appellee. 

On the other hand, the “no contest” clause of the sec¬ 
ond codicil (Jt App. 7-8) provided that if any one attacks, 
the estate should be disposed of as though his or her 
names had not been mentioned therein. This clause had 
but one operation, namely, it served to cut off the share 
of an attacking beneficiary. In this the second codicil 
coincided with the first codicil and thus there was no 

i 

revocation by later inconsistent provision. And since the 
second codicil contained no second operation, ie. gift over, 
as did the first, there was no inconsistency herein, and 
therefore no revocation. As a result, the gift over of the 
first codicil remains and is effective. 

Moreover, even if there were no gift over of the penal¬ 
ized share, the “no contest” clause remains enforceable. 
This doctrine is found to be the law of a majority of the 
jurisdictions and is clearly stated thus in the Restatement, 
Id. p. 2508. 

“i. Absence of gift over—Effect of. If the language 
and circumstances of the devise are otherwise sufficient 
to create a condition subsequent or special limitation in 
restraint of will contests, the absence of a gift over upon 
such event in no way prevents the finding of such a re¬ 
straint. The rule stated in this Comment thus rejects the 
“in terrorem” doctrine invalidating restraints annexed to 
personalty in the absence of a specific alternative devise 
upon breach (see Introductory Note to Part HI of Divi¬ 
sion IV). 



CONCLUSION 


It should ever be the aim of any Court, so long as that 
will does not run counter to public policy, to apply the 
wishes and intent of a testator. Here the intent is clear 
and the provisions are given the sanction of our estab¬ 
lished law. The intent and law should be followed. 

William T. Haotjait 

Attorney for Appellee 



